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The False
Claims Act

8(a) BD
Program
White Collar
Enforcement
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• Civil penalties
• Universal Health Services, Inc. v.
United States, ex rel. Escobar

• Small Jobs Act: Presumed Loss Rule
• Ab-Tech Construction
• U.S. v. Singh

• The Yates memo
• Ethics issues in a government
investigation

The False Claims Act
What it covers
•
•
•
•
•

A false or fraudulent claim
Material to a government payment decision
Presented for payment
With “knowledge” the claim was false or fraudulent
Knowledge means actual knowledge, reckless disregard, or
deliberate ignorance

Penalties
•
•
•
•

Treble damages
Civil penalties
Interest and fees
Risk of suspension and/or debarment
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Civil Penalties
• For claims or statements made on or before
October 23, 1996, the minimum penalty
assessed is $5,000 and the maximum penalty
is $10,000.
• For claims or statements made after October
23, 1996, but before August 1, 2016, the
minimum penalty which may be assessed is
$5,500 and the maximum is $11,000.

Outlook Law | Perkins Coie
4

Civil Penalties
• For claims or statements made on or after August
1, 2016, but before January 1, 2017, the minimum
penalty is $10,781 and the maximum penalty is
$21,563.
• For claims or statements made on or after January
1, 2017, the amount will be larger than the year
before or based on an inflationary increase. The
notice of the minimum and maximum will be
published in the Federal Register by January 15th
of every year.
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United Health Services, Inc. v. United States,
ex rel. Escobar, 136 S.Ct. 1989 (2016)
 “Big win for whistleblowers”
 “Instrumental in curtailing efforts to advance
expansive theories of FCA liability”
 “The Court made a muddle of the entire area”
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Escobar
Takeaways
Implied Certification

Materiality

•

Endorsed limited form of
implied certification
theory for half-truths

•

•

Stopped short of
adopting broader theory
for silence

False claim must be
material to a
government payment
decision

•

Rejected bright-line
rules

More litigation likely

•

Called for strict
enforcement

•

More litigation likely

•
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Small Business Administration Programs
• Misrepresentation of size for SBA programs
has been recognized for 20 years.

• Ab-Tech Const. v. U.S., 31 Fed. Cl. 429 (1994)
• Liable for submitting false claims when not in
compliance with 8(a) regulations
• Gov. sought treble damages of the $1.4 paid,
but the Court allowed $10,000 penalty for each
of the 21 claims
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Small Business Jobs Act of 2010 / Presumed
Loss Rule
• Pub. L. No. 111-240/15 USC 632 (w), 13 CFR
121.108 (parts enacted in 2010/2013)

• Congress changes the focus from the benefit
received by the contractor analysis to an
intended beneficiary analysis
• Changes the civil penalties assessment seen in
Ab-Tech to three times the amount of money
received under the contract
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Small Business Jobs Act Certifications
• Changes the certification process for SBCs
• Used to be self-certify that it is eligible as a
small business (8(a) excepted)
• Under the Jobs Act, small businesses need to
initially register as a small business and
annually update their status
• Submissions of bids and registrations to be
considered for award will be deemed
“affirmative, willful[,] and intentional
certifications of small business size and status”
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Presumed Loss Rule 2016
• June 17, 2016, D.C. Court applies full value of the
contract as the measure of damages (U.S. v.
Singh)
• Second time through the 8(a) Program for an
individual

• 26 contracts valued at $8M / $26k in profit
• The fact the Government received the exact
services is irrelevant
• Amount of loss is deemed to be the full value of the
contract
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The Yates Memo
Key Elements


Applies to corporate criminal and
civil matters



More coordination between criminal
and civil attorneys



Focus on Individuals
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Investigations should focus on
individuals from the inception



No individual releases in corporate
resolutions



No corporate resolutions without a
plan for individuals

To qualify for any cooperation credit,
a corporation must provide “all
relevant facts relating to individuals
responsible for the misconduct”

The Traditional Model of Corporate Defense

Joint defense based
Rights based

Vicarious liability
standard
Fosters cooperation
between corporation
and employee
Drives a joint
defense approach
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Attorney-client
privilege
Joint defense
privilege
Advancement of fees
Ethics rules - RPC
4.2

Adverse to DOJ

DOJ Challenges the Traditional Model
DOJ’s legal
challenges
fail
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Corporate attorneyclient privilege.
Upjohn (1986)

DOJ plays
the
cooperation
card

Charging decisions
are up to DOJ.
See U.S. v. Fokker
Services B.V., 2016
WL 1319266 (D.C.
Cir. 2016).

Joint defense
agreements.
Various.

The importance of
the charging
decision to
corporations

State ethics laws.
McDade
Amendment (1998)

DOJ publishes
written guidelines
for charging
companies that
challenge the
traditional model

The Cooperation Card

December
2006
The McNulty
Memo

June 1999
The Holder
Memo

January 2003
The Thompson
Memo
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September
2015
The Yates
Memo

July 2008
The Filip Memo

Playing the Cooperation Card
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Holder/Thompson
Memos (1999/2003)

McNulty/Filip
Memos (2006/2008)

Yates Memo (2015)

Attorney-Client
Privilege

DOJ may request and
consider waiver.

DOJ may not
request waiver, but
will consider
disclosure of relevant
facts.

Same, but no
cooperation credit
unless company
discloses all
relevant
information about
individuals.

Entering Joint
Defense
Agreements

DOJ may consider.

No. DOJ may not
consider.

Same.

Paying Employee
Defense Costs

DOJ may consider.

No. DOJ may not
consider.

Same.

Asserting State
Law Rights

DOJ may consider if it Same, but list is
impedes investigation. pared down.

Same, but list is
pared down again.

Where We Are Today?
Takeaways
 Increased focus on individuals
 Corporate cooperation



All or nothing
Requires all relevant information about responsible
individuals

 Open questions remain



Does the obligation to disclose all relevant facts require
privilege waiver? What about interview notes?
Must a company cooperate in aggressive investigation
tactics against employees?
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The Consequences for Companies
More risk
Still a place for the joint defense model, but costs are higher
A more nuanced approach
Underscores importance of early investigation and assessment
More careful assertion of privilege
Less use of JDAs
Greater stress on employer/employee relationship
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18

Model Rules of Professional Conduct
Dealing with Employees
Who is your client?
RPC 1.13
• A lawyer employed by an
organization represents
the organization acting
through its duly authorized
constituents
• In dealing with employees
and other constituents, a
lawyer shall explain the
identity of the client when
the lawyer knows or
reasonably should know of
an adversity
• Whether such a warning
should be given “may turn
on the facts of each case”

19
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What can you say to
employees? RPC 4.3

Employees with
counsel. RPC 4.2

• The lawyer shall not state
or imply that the lawyer is
disinterested
• When the lawyer knows or
reasonably should know
that the person
misunderstands the
lawyer’s role, the lawyer
shall make “reasonable
efforts” to correct the
misunderstanding
• If the lawyer knows or
reasonably should know
that there is a reasonable
possibility of a conflict, the
lawyer shall not give legal
advice, except advice to
secure counsel

• In representing a client, a
lawyer shall not
communicate about the
subject of the
representation with a
person the lawyer knows
to be represented by
another lawyer, unless the
other lawyer consents or
the communication is
authorized by law or a
court order.
• The Rule applies even
where the person initiates
or consents to the
communication.
• Does not apply to matters
outside the representation.

Model Rules of Professional Conduct
Evidence
Collecting evidence.
• RPC 4.4: Respect for rights of third
persons. In representing a client, a
lawyer shall not use methods of
obtaining evidence that violated the
legal rights of a third person.
• RPC 5.3: Responsibilities regarding
non-lawyer assistants. A lawyer
shall be responsible for conduct of a
non-lawyer if (i) the lawyer orders or,
with knowledge of the specific
conduct, ratifies the conduct, or (ii) the
lawyer has direct supervisory
authority over the person, knows of
the conduct when its consequences
can be avoided, and fails to take
reasonable remedial action.

20
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Using deception.
• RPC 4.1: Truthfulness in
Statements to Others. In the
course of representing a client a
lawyer shall not make a false
statement of material fact or law to
a third person.
• The case law is split and varies
from state-to-state.

Employee Interviews
Provide Upjohn warnings
• Whom you represent
• What can be done with the information provided
• See Report of ABA WCCC Working Group, July 17, 2009

Prepare for questions
•
•
•
•
•
•
•
•

Do I have to talk to you?
Can I record the interview?
Can I review your notes?
Am I in trouble?
Will I be fired?
Do I need a lawyer?
Will the company pay for a lawyer?
Will you keep this confidential?
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Counsel for Employees
RPCs permit company to pay (RPC 1.7 Comment)
• The client is informed
• The client consents
• No compromise of the lawyer’s duty of loyalty or independent judgment.

Alaska corporate law permits company to pay (AS 10.06.490)
• Permitted with (i) written undertaking, and (ii) determination that the facts
then known would not preclude indemnification
• Directors and officers also must provide a written affirmation of a good faith
belief that the applicable standard of conduct has been met
• Usually addressed in bylaws, articles of incorporation, and/or contract

Weigh benefits and costs
• Payment of defense costs is not a factor in cooperation analysis – but might
be used to impeach
• Benefits of employee counsel
• Consider pool counsel
Outlook Law | Perkins Coie
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Joint Defense Agreements
Be Careful
U.S. v. Henke, 222 F.3d 633
(9th Cir. 2000)
• “A joint defense agreement establishes an
implied attorney-client relationship with the
co-defendant. . . .”
• The joint defense privilege can create “a
disqualifying conflict where information
gained in confidence by an attorney becomes
an issue. . . .”
• Duty to keep joint defense information
confidential v. duty to zealously represent the
lawyer’s client

U.S. v. Stepney, 246 F. Supp. 2d
1069 (N.D. Cal. 2003)
• JDA does not create a duty of loyalty
• JDA does create an “ethical duty of
confidentiality”
• Endorses waiver language in ALI/ABA Model
Agreement
23
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Consider the risks



Don’t overuse them





Witness interviews



Work product

Put them in writing
 Signed by attorneys and clients
 No attorney-client relationship
 Waiver of conflict
 Agreement not to move to
disqualify
 Permits use of confidential
information without disclosure

Whistleblowers
What to Do?
An ounce of
prevention

Avoid
retaliation

Have a hotline

No adverse
employment
actions

Investigate
reports

Fix it when you
find it

Protect
internal
whistleblowers

Remediate

24
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Be Careful Out There
 Know your size
 Safe harbor provisions
 Assess mistakes
carefully and truthfully

 The cover up can be
and usually is the
bigger sin
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 Review your
compliance program
 Have a plan
 Review insurance
coverage
 Don’t ignore red flags

A Tale in Three Emails
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A Tale in Three Emails
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A Tale in Three Emails
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QUESTIONS?
Christine V. Williams
Outlook Law
(907) 258-2200
christinewilliams@outlooklaw.com
David F. Taylor
Perkins Coie LLP
(206) 359-8440
dftaylor@perkinscoie.com
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