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Your Presenter: John Klein
• Associate General Counsel for Procurement Law United States SBA.
• Principal legal advisor to senior SBA Agency officials and their staff with respect to the
8(a) Business Development program; the Agency’s Government Contracting programs,
including the small business set-aside, subcontracting and Certificate of Competency
programs; the HUBZone program; the Small Business Innovation Research program; the
Size Standards program; the Service Disabled Veteran-Owned Small Business program;
and SBA’s internal contracting procedures.
• Suspension and Debarment Official for Procurement and Grant Programs United States
SBA.
• Mr. Klein has been a lawyer in SBA’s Office of General Counsel since 1983.

Outlook Law, LLC

2

Your Presenter: Christine V. Williams
• Managing Partner and Founder Outlook Law, LLC.
• Fellow of the American Bar Association.
• Former Partner at Two International Law Firms.
• Adjunct Law Professor.
• SBA Board for the 10th Region.
• SBA Award for Excellence in Advocacy.
• Nationally Recognized as a Best Lawyer for 2018, 2019, 2020, and
2021.
• Recognized as one of the top 5 percent of lawyers in the Nation for
Government Contracting by the Best Lawyers in America
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121.103(f)(2)(i)How Does SBA
Determine
Affiliation?

• Rebutting the presumption of
identity of interest through
economic dependence of the 70%
rule.
• Focus now more on control, rather
than finances.
• Rebuttal may be the short amount
of time in business-limited
contracts or where contracts do
not restrict from selling to another
firm.
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121.103(g)- How Does
SBA Determine
Affiliation?
Newly Organized Concern Rule
The rule merely adds the word ‘‘current’’ to
the regulatory text to ensure that affiliation
may arise where the key individuals are still
associated with the first company. SBA
believes that such a finding of affiliation has
always been authorized.
•

Concerns expressed during comments that
entity owned firms' affiliation exception not
clear. SBA believes that the newly
organized concern rule cedes to the specific
exceptions to entity owned. In addition,
clarifying language was added to make clear
that one manager may manage two entity
owned firms (same ultimate parent) at any
one time.
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121.103(h)- How Does SBA Determine Affiliation?
Affiliation Based on Joint Ventures
•
•
•
•
•
•
•

•

Formed for a limited purpose and duration. Unlimited duration or projects = affiliation
and a new concern.
Two years remains the same for duration. Then may form a new JV.
Novated contracts may be the first award and start the two year clock.
For set-aside MACs, the size is determined at offer plus price.
For non-set-aside work, the size may be determined as of the date a MAC holder submits
its offer for a specific order that is set-aside for small business. If one partner to the JV
has grown to be other than small -JV not eligible.
Clarifies that Facility Security Officers (FSOs) are administrative personnel.
If security clearances are required for the main portion of the contract, the SBA allows the
JV managing partner to hold the clearances (think primary and vital). If the security
clearance is for ancillary work, the non-managing or managing partner may hold the
clearance for the work it performs.
Size and receipts. Each partner must include its percentage of receipts and employees in
its count for size.
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121.402
What size
standards
are
applicable to
Federal
Government
Contracting
programs?

Amends how NAICS Codes are Applied to Task
Orders to try to Ensure the code and size standard
associated with it are an accurate reflection of the
contracts and work performed.
• A contracting officer must assign a single
NAICS code for each order issued against a
MAC, and that NAICS code must be a NAICS
code that is included in the underlying MAC
and represents the principal purpose of the
order. SBA believes that the NAICS code
assigned to a task order must reflect the
principal purpose of that order.
• Specifically, the requirement for certain MACs
to be assigned more than one NAICS code (e.g.,
service NAICS code and supply NAICS code)
will allow for orders against those MACs to
reflect both a NAICS code assigned to the
MAC and also a NAICS code that accurately
reflects work under the order.
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•

121.402 What
size standards
are applicable
to Federal
Government
Contracting
programs?
(con’t)

•

If not assigned or if unclear NAICS
Code, SBA may clarify, complete, or
supply NAICS Code of the order not
contained in the principal MAC.
Effective Date. The requirement to
assign certain MACs more than one
NAICS code has already been
implemented in the FAR at 48 CFR
19.102(b)(2)(ii) but it will not go
into effect until October 1, 2022. The
future effective date is when FPDS is
expected to implement the
requirement and it allows all the
Federal agencies to budget and plan
for internal system updates across
their multiple contracting systems to
accommodate the requirement.
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121.404 When is the size status of a business
concern determined?
Single NAICS Code
• Offer plus price.
Size/Eligibility Determination of Firm for an Unrestricted MAC with a
Single NAICS
Code-single NAICS Code
• Size is only relevant at the time of the contract recertification order
on an unrestricted MAC for the discrete portion of the MAC (call
for recertification for that NAICS).
• In a restricted MAC, where eligibility is determined for a small pool
at the time of the contract award, firm need not recertify size or
eligibility at the time of order.
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121.404 When is the size status of a business
concern determined?
Single NAICS Code
Size/Eligibility Determination for Restricted MACs-Single NAICS
Codes
• Firms bidding on restricted MACs are not required to recertify size
or eligibility for the order because the eligibility carries forward at
the time of offer plus price on the overlying MAC.
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121.404 When is
the size status of
a business
concern
determined?
Single NAICS
Code (con’t.)

Multiple NAICS
• SBA determines size status at the time the business concerns
submits its initial offer plus price based upon the size
standard for the discrete category (CLIN, SIN, FA, etc.) for
which a small business concern submits an offer.
Unrestricted MACS-Multiple NAICS Code
• Firm must be small when the contracting officer calls for
recertification for discrete line items/orders according to that
NAICS Code being used.
• If there is a set-aside pool on the unrestricted MAC for
small business concerns, and the firm has already qualified
for that pool when the MAC was offered, the small business
concern need not recertify.
Set-Aside MACs-Multiple NAICS Codes
• If a firm is small at the time of offer and contract level recertification for each discrete category (NAICS Code), it is
small for each order issued against any of those categories.
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121.404 When is the size status of a business concern
determined?
Single NAICS Code (con’t.)
(d) A prime contractor may rely on a self-certification by a subcontractor provided the prime
does not have reason to doubt the self-certification.
(g)(2)(ii)(C) JVs -- one partner (or more) acquired, merged, sold,/the new entit(ies)y must
recertify size-not entire JV.
(g)(2)(iii) If a merger, sale, or acquisition occurs after offer but prior to award, the firm
acquired, merger, or sold, must recertify size.
(iv) Recertification is not required when the ownership of a concern that is at least 51%
owned by an entity (i.e., tribe, ANC, NHO, CDC), changes to or from a wholly owned
business concern of the same entity, as long as the ultimate owner remains [the same] for
that entity. (think insertion or deletion of holding company as an example).

(g)(3) Effect of size certifications and recertifications.
Once firm represents itself as small for the contract, it should generally be small for the life
of the contract. Contracting officer can call for recertification at her/his discretion (think
120 days before 5 year mark or anytime).
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General Protests and MACs
Sections 121.1004, 125.28, 126.801, and 127.603

ORDER LEVEL WHEN THE MAC WAS UNRESTRICTED
(THINK: FIRST CHANCE TO PROTEST).

ALSO ALLOWS FOR ELIGIBILITY (PROGRAM SUCH AS
8(A) WOSB) AT THE ORDER LEVEL IF IT IS SET-ASIDE
IN A DIFFERENT CATEGORY THAN THE MAC ITSELF.
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124.3 What Definitions are Important to the
8(a) Program?
Follow On
Basic Test for Follow On Contract (Follow on sole source 8(a) contracts cannot be awarded to an
8(a) firm that was performed immediately previously by an 8(a) participant - or former Participantowned by the same tribe, ANC, NHO, or CDC).
(1) Whether the scope has changed significantly, requiring meaningful different types of work or
different capabilities;
(2) whether the magnitude or value of the requirement has changed by at least 25 percent; and
(3) whether the end user of the requirement has changed. These considerations should be a guide,
and not necessarily dispositive of whether a requirement qualifies as ‘‘new.’’
As a general guide, if the procurement satisfies at least one of the three conditions, it may be
considered a new requirement. However, meeting any one requirement is not necessarily dispositive
(think 25% may not get you there). Conversely, if it meets none of the test, it is not a new
requirement.
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Section 124.109
Do Indian tribes
and Alaska Native
Corporations have
any special rules
for applying to
and remaining
eligible for the
8(a) BD program?

Insertion or Deletion of Holding Company(7)
• Do not need prior approval.
• Notify SBA within 60 days of transfer.
Follow On-(c)(2)(ii)
• Same prohibition for sister sub prohibition.
• But CAN receive a follow on that the firm
itself performed (sole source or
competitively).
Primary and Secondary NAICS Codes- (A)(B)
• If Secondary becomes primary (majority of
revenue received in secondary and
rebuttable presumption not met) tribe, ANC,
NHO, can submit application for previous
primary of sister subsidiary since it was not
the true primary.
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Section 124.109 Do Indian tribes and Alaska Native
Corporations have any special rules for applying to and
remaining eligible for the 8(a) BD program? (con’t)

Holding Company Insertion or Deletion-Entity Owned-iv
• Insertion or deletion (proper ownership % requirements) of a holding
company does NOT trigger change of ownership.
Day to Day Management-(4)(iii)(C)
• Entity owned managers can manage two 8(a) firms. FTE requirement
does not apply.
Letters of Support- (iii)
• Does not have to be from ultimate parent company or tribe. Can be
economic arm of tribe or holding company.
Good Character - 7(ii)
• 20% ownership triggers requirement.
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124.112 What criteria must a
business meet to remain
eligible to participate in the
8(a) BD program?

Appeals for Changing Secondary to Primary
NAICS Code for Firm
•
•
•
•

To SBA's Associate General Counsel for
Procurement Law AGC/PL.
10 day deadline.
Appeal examines evidence presented to BOS
and business plan.
SBA issues a final decision within 15 days of
receiving an appeal.

Outlook Law, LLC

17

124.207 Can an applicant reapply
for admission to the 8(a) BD
program?

90 DAYS FROM FINAL DECISIONAPPLICANT CAN REAPPLY AFTER
BEING DENIED.
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AN APPLICANT THAT HAS BEEN
DENIED 3 TIMES WITHIN 18
MONTHS OF FIRST DENIAL, HAS
TO WAIT A YEAR FROM LAST
DENIAL.
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124.301 Voluntary
withdrawal or voluntary
early graduation.

•

Participant can, at any time,
voluntarily withdraw where it has
substantially achieved its goals.

•

Notify serving SBA district office
(local BOS).

•

BOS processes and District Director
approves.
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124.402
How does a
Participant
develop a
business
plan?

• Each firm must submit a business
plan to district serving office
within 60 days after program
admission.
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124.501 What general provisions
apply to the award of 8(a)
contracts?

Bona Fide Office-(k)
• Geographic office is generally the geographic area
serviced by the District Office or Metropolitan Statistical
Area (whether in same or different state).
• May have more than one bona fide office.
• May submit request for approved bona fide office even if
procurement not in play.
• Service office forwards to particular geographic SBA office.
• Determination is made 5 days from site visit or 15 days
from request.
• If not provided by SBA in that time frame, participant may
presume to be approved bona fide office for competitive
8(a).
• If not done, SBA will make a determination within 5 days
of procuring activity request.
• If bona fide office moves, must notify SBA within 30 days
after moving or else no procurements for that area.

Sole source must have bona fide office.
Outlook Law, LLC
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124.503 How does SBA accept a procurement
for award through the 8(a) BD program?

(e) Withdrawal/Substitution. After accepted by SBA of a
procurement and procuring activity (k/o) wants to substitute
in another 8(a), it has to state why and the SBA has to
agree.
•

If SBA does not agree, it can appeal the decision to the
head of the procuring agency.

(g) Repetitive acquisitions.

•

k/o must submit a new offering letter for repetitive or
follow-on contract.

•

SBA then determines

•

Whether it should be competitive 8(a) award;

•

Firm's eligibility;

•

The affect the contract would have on equitable
distribution of contracts; and

•

Whether the requirement should continue to be
8(a); and

(2) If the agency seeks to reprocure a follow on contract
through GWAC or the like, SBA will consider the business
development purposes of the program in determining how
to accept the procurement.
Outlook Law, LLC
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BIG REGULATION CHANGE
124.504 What circumstances limit SBA’s ability to accept a procurement for award as an 8(a) contract, and when can a
requirement be released from the 8(a) BD program?

If agency competes 8(a)
contract without being
accepted by SBA, SBA can now
accept the procurement if the
intent of the agency was there
to compete it.
SBA must does not typically
consider the value of a bridge
contract when determining
whether the offered
procurement is a new
requirement.

Follow on contracts generally
must remain in 8(a) program.
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124.504 What circumstances limit SBA’s ability to accept
a procurement for award as an 8(a) contract, and when
can a requirement be released from the 8(a) BD
program? (con’t)
• Where a procurement will contain work currently performed under
one or more 8(a) contracts, and the procuring agency determines
that the procurement should not be considered a follow-on
requirement to the 8(a) contract(s), the procuring agency must notify
SBA that it intends to procure such specified work outside the 8(a)
BD program through a requirement that it considers to be new.
• Additionally, a procuring agency must notify SBA where it seeks to
reprocure a follow-on requirement through a pre-existing limited
contracting vehicle which is not available to all 8(a) BD Program
Participants and the previous/current 8(a) award was not so limited.
If a procuring agency would like to fulfill a follow-on requirement
outside of the 8(a) BD program, it must make a written request to
and receive the concurrence of the AA/BD to do so.
Outlook Law, LLC
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124.504 What
circumstances limit
SBA’s ability to accept
a procurement for
award as an 8(a)
contract, and when can
a requirement be
released from the 8(a)
BD program? (con’t.)

§ 124.505 When will SBA appeal the terms or
conditions of a particular 8(a) contract or a
procuring activity decision not to use the 8(a)
BD program?
(a) * * *
(3) A decision by a contracting officer that a
particular procurement is a new requirement
that is not subject to the release requirements
set forth in § 124.504(d).
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BAT Target Decrease Here
starting in Transition Y2 by 5%

124.509 What
are non-8(a)
business activity
targets?

Outlook Law, LLC

Participants in
Non-8(a)
Transitional Stage
Work
TY 1-Program Year 15%
5
TY- 2-Program Year 25%
6
TY3 - PY 7
30%
TY 4 -PY 8

40%

TY 5 -PY 9

50%

Change
Same
Same
Down
5%
Down
5%
Down
5%
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124.513 Under
what
circumstances
can a joint
venture be
awarded an
8(a) contract?

(c) * * *[Contents of JVA].
(2) Designating an 8(a) Participant as the
managing venturer of the joint venture,
and designating a named employee of
the 8(a) managing venturer as the
manager with ultimate responsibility for
performance of the contract (the
‘‘Responsible Manager’’).
• The managing venturer is
responsible for controlling the dayto- day management and
administration of the contractual
performance of the joint venture, but
other partners to the joint venture
may participate in all corporate
governance activities and decisions
of the joint venture as is
commercially customary.
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124.513 Under what circumstances can a
joint venture be awarded an 8(a) contract?
• (ii) The individual identified as the Responsible Manager of the joint
venture need not be an employee of the 8(a) Participant at the time
the joint venture submits an offer, but, if he or she is not, there must
be a signed letter of intent that the individual commits to be
employed by the 8(a) Participant if the joint venture is the successful
offeror. The individual identified as the Responsible Manager cannot
be employed by the mentor and become an employee of the 8(a)
Participant for purposes of performance under the joint venture.
• (iii) Although the joint venture managers responsible for orders
issued under an IDIQ contract need not be employees of the protégé,
those managers must report to and be supervised by the joint
venture’s Responsible Manager.
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124.513 Under
what
circumstances
can a joint
venture be
awarded an
8(a) contract?
(con’t)

Profits-Need Not be Commensurate with Work
Performed for 8(a) Participant
• 4) Stating that the 8(a) Participant(s) must receive
profits from the joint venture commensurate with
the work performed by the 8(a) Participant(s), or a
percentage agreed to by the parties to the joint
venture whereby the 8(a) Participant(s) receive
profits from the joint venture that exceed the
percentage commensurate with the work
performed by the 8(a) Participant(s).
(e) Prior Approval by SBA-JVs and Joint Venture
Agreements (JVA)
• SBA must approve JVAs prior to sole source
award. (Cross reference to other approvals in
124.501(g)).
• Where JV is awarded one contract, it may receive
other JV contracts (competitive) within the two
years of the first contract.
• Firm is no longer required for non-sole source
awards for prior approval of addendums to JV for
award.
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124.515 Can a
Participant change
its ownership or
control and continue
to perform an 8(a)
contract, and can it
transfer
performance to
another firm?

(d) SBA determines the eligibility of an
acquiring Participant under paragraph
(b)(2) of this section by referring to the
items identified in § 124.501(g) and
deciding whether at the time of the
request for waiver (and prior to the
transaction) the acquiring Participant is an
eligible concern with respect to each
contract for which a waiver is sought.

As part of the waiver request, the
acquiring concern must certify that it is a
small business for the size standard
corresponding to the NAICS code assigned
to each contract for which a waiver is
sought. SBA will not grant a waiver for any
contract if the work to be performed under
the contract is not similar to the type of
work previously performed by the
acquiring concern.
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Subcontractors Past Performance
125.2 What are SBA’s and the procuring agency’s responsibilities
when providing contracting assistance to small businesses?

• (g) Capabilities, past performance, and experience. When an offer of a
small business prime contractor includes a proposed team of small
business subcontractors and specifically identifies the first-tier
subcontractor(s) in the proposal, the head of the agency must consider
the capabilities, past performance, and experience of each first tier
subcontractor that is part of the team as the capabilities, past
performance, and experience of the small business prime contractor if the
capabilities, past performance, and experience of the small business
prime does not independently demonstrate capabilities and past
performance necessary for award.
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Limitations on
Subcontracting

125.6 What are
the prime
contractor’s
limitations on
subcontracting?

(b) Mixed Contracts.
Where a contract integrates any combination of
services, supplies, or construction, the
contracting officer shall select the appropriate
NAICS code as prescribed in § 121.402(b) of
this chapter. The contracting officer’s selection
of the applicable NAICS code is determinative
as to which limitation on subcontracting and
performance requirement applies. Based on the
NAICS code selected, the relevant limitation on
subcontracting requirement identified in
paragraphs (a)(1) through (4) of this section will
apply only to that portion of the contract award
amount. In no case shall more than one
limitation on subcontracting requirement apply
to the same contract.
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125.8 What requirements must a joint
venture satisfy to submit an offer for a
procurement or sale set aside or
reserved for small business?

These changes mirror the changes
in 124.513
Recall, the procuring activity must
consider the experience of the JV
partners as well as the JV itself.
The JVs are required to be
unpopulated, so the partner
experience must count.
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The Next Rule is Extensive as it Deals with Mentor
Proteges-It is reproduced here in partially in full

(b) Mentors. Any concern that demonstrates a commitment and the ability to
assist small business concerns may act as a mentor and receive benefits as set
forth in this section. This includes other than small businesses.
(1) In order to qualify as a mentor, a concern must demonstrate that it:
(i) Is capable of carrying out its responsibilities to assist the protégé firm
under the proposed mentor- protégé agreement;
(ii) Does not appear on the Federal list of debarred or suspended
contractors;
and
(iii) Can impart value to a protégé firm due to lessons learned and
practical experience gained or through its knowledge of general business
operations and government contracting.
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The Next Rule is Extensive as it Deals with
Mentor Proteges-It is reproduced here in
partially in full (con’t)
(2) SBA will decline an application if SBA determines that the mentor
does not possess good character or a favorable financial position,
employs or otherwise controls the managers of the Protégé, or is
otherwise affiliated with the protégé. Once approved, SBA may
terminate the mentor- protégé agreement if the mentor does not possess
good character or a favorable financial position, was affiliated with the
protégé at time of application, or is affiliated with the protégé for
reasons other than the mentor- protégé agreement or assistance
provided under the agreement.
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The Next Rule is
Extensive as it
Deals with Mentor
Proteges-It is
reproduced here
in partially in full
(con’t)

(3) In order for SBA to agree to allow a
mentor to have more than one protégé at time,
the mentor and proposed additional protégé
must demonstrate that the added mentorprotégé relationship will not adversely affect
the development of either protégé firm (e.g.,
the second firm may not be a competitor of
the first firm).
(i) A mentor that has more than one
protégé cannot submit competing offers in
response to a solicitation for a specific
procurement through separate joint
ventures with different protégés.
(ii) A mentor generally cannot have more
than three protégés at one time. However,
the first two mentor- protégé relationships
approved by SBA between a specific
mentor and a small business that has its
principal office located in the
Commonwealth of Puerto Rico do not
count against the limit of three proteges
that a mentor can have at one time.
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The Next Rule is Extensive as it Deals with Mentor
Proteges-It is reproduced here in partially in full.
Secondary NAICS MPA
•

Demonstrate how relationship will further develop or expand its current capabilities in that secondary
NAICS Code.

•

Performed work in similar NAICS Code.

•

Natural progression of the relationship.

Number of Mentors
•

Generally, Protégé can only have one mentor at a time.

•

SBA may approve a second where the second will not compete or conflict with the first M/P relationship.

Eligibility for Mentor Protégé
•

M/P may joint venture as a small business for any government prime contract, subcontract or sale,
provided protégé qualifies as small for such action.

•

M/P may joint venture for contracts on eligibility based on protégé status.
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The Next Rule is Extensive as it Deals with Mentor
Proteges-It is reproduced here in partially in full.
(con’t)
Term
• May not exceed six years.
• Unless rescinded by the SBA will continue for 6 years.
• If terminated within 18 months, it will not count towards limit of
relationships. (watch out for many short termers)
• SBA may allow the protégé to substitute another mentor for the time
remaining in the mentor protégé agreement without counting against
the two mentor limit.
Declination
• Written decision to decline.
• Protégé cannot do another for 60 calendar days of the final decision
with the same mentor but can at any time with another mentor.
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Appeals to
Office of
Hearings
and Appeals
SBA
134.318
NAICS
Appeals

(b) Effect of OHA’s decision. If OHA
grants the appeal (changes the NAICS
code), the contracting officer must
amend the solicitation to reflect the
new NAICS code. The decision will
also apply to future solicitations for the
same supplies or services.
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Questions?
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